PPS-II: Legal Lecture I: Federal, State, Court System

Phillip J. Closius, Dean of the University of Baltimore Law School

1) Constitutional Principles
a. Defense

b. Diffusion of Power

i. Dual Sovereignty

1. Federal and State

c. Single Economic Unit

i. No boundaries between states 

d. Federal Government is limited government

i. Federal government needs authority to carry out action

1. Until FDR with the New Deal when federal government takes control

ii. State government residual power

2) Court System

a. Federal

i. Levels

1. District Court

a. Where facts are determined

2. Court of Appeals

a. Deals with error of law

3. United States Supreme Court

ii. Restricted to cases of federal law
1. Criminal

a. Must be due to interstate commerce

2. Civil Court

a. Where people are from different states
b. State

i. Levels

1. Small claims court

2. Trial Court (lowest courts that deal with facts)

a. Where juries are

b. Where facts are determined

i. Where malpractice goes

3. Intermediate appellate court

a. Deals with errors of law

4. Highest court of the state

ii. Has jurisdiction in almost all cases

1. A person can be sued twice at both federal and state in some cases

c. State court vs. Federal Court

i. Plaintiffs like state court

1. Filled with locals that are elected

2. Increased winnings

ii. Defendants like federal court

1. Federal judges are appointed for life, can’t be removed, and juries from wider pool

3) Statutory vs. Common law

a. Statute: Code law made by government

i. Judges implement statutory law

b. Common Law: Judge made law

i. Risky: Violation of norm of a certain area

ii. But, standards are made

1. 14th Amendment: No state shall deprive a person of liberty without due process

a. Roe v. Wade based on this rule

i. Divided trimester rule 

ii. 1st three months: abortion

iii. 2nd three months: based on doctor

iii. Now medical malpractice has standards 

iv. Problem of common law: uncertainty

1. Businesses hate uncertainty 

2. Insurances don’t like this system

a. Can’t charge of premium

v. Therefore: precedent made

1. Stare Decisis

a. Show represent for prior determination

b. Law school tries to teach differences between fact patterns to make new law

4) Money and the Law
a. “Spend a person into oblivion” 

b. Outspend another person’s legal capacity 

c. Role of judges

i. Example of Texas: 3 felonies = life sentence

ii. Should judges apply law or correct law?

1. Scalia-Requenquist Rule: 

a. Follow the law

b. If it’s wrong, it needs to be corrected at the legislature

2. Warren Court: Court was there to right wrongs

d. Judicial restraint vs. activism, republican vs. democrat, etc.

i. Holmes: “Hard cases make bad law.”

e. Would you rather know the judge background or the case?

5) Legal Philosophy

a. Natural Law: From 1200’s

i. Certain rights come from god, nature, etc.

ii. Independent of constitution, ex: life, liberty, happiness

b. Legal Positivism: 

i. There are no rights
ii. Comes down to constitutions and statutes 

iii. The judge is important 

c. Legal Process: 

i. Neutral principles

ii. Judges have to be objective

1. Based on precedent 

iii. Not based on judges background

iv. Can derive principles and be logical, like cruel and unusual punishment

d. Critical Legal Studies

i. Legal positivists were right, but everyone who is a judge has been co-opted 

1. There’s a ruling class

2. Radical leftist view

ii. Franklin v. Gupta

1. Argue that standard of care is a fake issue

2. The real issue is absentee doctors

a. Breach of service to bill for two rooms when not even there

b. Hides issues

PPS-II: Legal Lecture II: Malpractice
1) Requirements of malpractice 

a. Standard of Care

b. Breach of Care

c. Causation 

2) Problems with malpractice

a. Juries
i. Expert witnesses with idiot juries

1. Why do we want to be judged by 12 people picked because they know nothing?

ii. Should we prefer expert judgments?

1. Countries with democracy prefer juries, autocracies prefer expert decisions

b. Economics

i. How to put a number on emotional damages

ii. Punitive damages

1. Put person out of business so no one else is harmed

3) Intentional torts

a. Target of punitive damages

b. Punitive damages are not common in negligence 

4) Informed Consent

a. Coerced because patient has no other choice?

b. Only matters in the event of a bad result

c. Juries are not good at buying that no one is at fault

i. Errors shouldn’t happen is the natural mindset

ii. Everyone has a vested interest in knowing that doctors are great

5) Ways around problem of malpractice

a. Alternative Dispute Resolution

i. Avoid trial, go to arbitration

ii. Go to disinterested panel

6) Reality of malpractice

a. Based on percentages and cost-benefit

i. Based on lawyer fees and damages

ii. Assumes juries sometimes make a bad decision

b. But, if a physician settles, goes on record and insurance increases

i. Almost no cases get thrown out as frivolous 

c. Personal injury lawyers are lottery lawyers

i. Most go broke, some make it big

d. Most people that get sued are because their patients don’t like them

i. Not based on mistakes 

ii. Patients Rushed, ignored, or treated poorly

1. “Con men are normally nice”

iii. The truth will normally be discovered; don’t get the cover up become the issue
1. Increases risk of punitive damages

PPS-II: Legal Lecture III: Trial Timeline

1) Risk business

a. Errors occur 

i. Medicine is not science, it involves judgment

ii. If error is not zero, we’re in the risk business

1. An educated guess is not good enough

2. Sometimes there’s fault, other times there’s not

3. No one has a vested interest in saying we’re guessing

b. Errors are

i. Obvious

ii. Dramatic

iii. Risk

2) Trial Timeline

a. Anyone can be sued

i. Penalty for frivolous lawsuit: can get own lawyer paid

ii. But even a 5% chance of winning is not frivolous

b. Steps

i. Plaintiff files complaint

ii. Defendant must answer

1. Default judgment

a. If defendant doesn’t answer, judgment made

b. Always show up, always tell insurance
iii. Motions can occur
1. Case thrown out for no cause of action

2. No state of claim

iv. Discovery

1. Costly

2. There are no secrets in trial

3. Everyone says who their witness are

4. Subject to deposition and interrogatories 

a. Expert witnesses, put people under oath

v. Settlements, Summary judgment movements

1. Can forgo trial

2. Alternative Dispute Resolution

vi. Pretrial conference

1. Judge can force people to settle

a. They rule on motions, jury instructions, etc. 

2. Judges are here to clean the docket

vii. Real Trial

1. Voir Dire: select jury with blank mind

a. Challenges for cause and pre-empt challenges (number vary by state)

2. Real Trial

3. Introduction, arguments, rebuttal, close

4. Jury instructions, deliberations, real

a. Preponderance of doubt (civil) vs. Beyond a reasonable doubt (criminal)

5. Judge can throw out a decision despite a ruling

a. Throw the verdict out and needs new trial

b. Judge says evidence doesn’t justify the damage
3) What happens after victory

a. Collect

i. Find assets to collect

ii. Doctors have money and insurance

1. Collectability is easy

iii. Florida and Texas says everyone is entitled to their house

1. Can’t be removed in lawsuit

b. In non-medical areas, bankruptcy occurs

c. Vicarious liability

i. Judgment against a person when someone else screws up

1. “Captain of the ship”

a. Pennsylvania law
2. Most states don’t have it

d. Parternship

i. Everyone is liable

ii. Therefore, law tried to limit liability (15 years old)

1. Limit liability: Takes a little risk away

2. Liable for what you put into the business

3. If you’re at fault, liable for personal assets as well

4) Informed consent

a. Battery is unconsented touching

i. Excessive operation

ii. Intentional tort: Intent to harm

1. Increased damages

2. Not like negligence

iii. If incidental or life-threatening, there are exceptions

1. Good Samaritan Laws take away battery

5) Ego and Greed

a. “Have it now because you deserve it”

b. Debt ( increased workload

i. Much of malpractice is because of increased workload

Franklin vs. Gupta

1. Why did the patient (appellant) file a suit against Gupta et al?


The patient claimed that he suffered physical and emotional trauma as a result of a problem with how the anesthesia was administered in preparation for a planned procedure for carpal tunnel syndrome. 

2. What did the Health Claims Arbitration Office conclude when the patient initially filed a claim?


The arbitration panel found no liability on the part of any of the defendants.

3. What was the jury’s initial judgment regarding the surgeon, anesthesiologist, nurse anesthetist, and hospital?


The jury agreed that the surgeon had no liability, but that the other defendants were culpable. It returned a verdict against the anesthesiologist, anesthetist, and hospital in the amount of $375,000.

4. What did the trial court (the Circuit Court of Baltimore City) conclude regarding the jury’s verdict?


The trial court ruled that the appellant had failed to show that standards of care were violated or that the violations were the proximate cause of the injuries suffered. It therefore granted a motion for judgment notwithstanding the verdict (NOV) in favor of the anesthesiologist, anesthetist, and hospital. It also conditionally granted a motion by the defendants for a new trial unless the appellant agreed to forego all but $50,000 of the proposed award (i.e, accept a remittitur of $325,000).

5. What did the Court of Special Appeals conclude regarding the trial court’s decision?


The Court of Special Appeals ruled that the trial court erred in entering judgments NOV regarding the anesthesiologist, anesthetist, and hospital. However, it upheld the decision about the liability of the surgeon, and the motion for a new trial. 

6. Do you believe that the appellant showed that standards of care were violated?


To answer this question, please direct students to review the summary of the “underlying facts” on page 3-4 of the case transcript. Some clinicians would argue that the anesthetist followed standard protocol for administering a brachial block, and that the anesthesiologist properly identified the patient as being a high risk patient for anesthesia, thereby meriting a regional block rather than general anesthesia. Other clinical experts would point out that supervision of the anesthetist was suboptimal. A patient safety expert also would identify several contributing factors, including poor communication between the anesthesiologist and the anesthetist, poor communication between the surgeon and the anesthesia team, inadequate staffing of the operating rooms, and a poor safety culture.  

7. Do you believe that the appellant showed that violations were the proximate cause of the injuries suffered?


Some clinicians would argue that 3 doses of Sublimaze were likely to be the proximate cause of the patient’s respiratory/cardiac arrest, and that he was at higher risk for such a complication because of his known lung disease. Other clinicians might argue that the problem was primarily a consequence of his known lung disease given that he was noted to be dyspneic just before the surgery. 

8. Should the hospital be liable for the negligence of the anesthesiologist and nurse anesthetist?


Obviously, the trial court ruled that the hospital was liable for the negligence of its employees. Indeed, as employees of the hospital, the anesthesiologist and anesthetist are likely to have malpractice insurance coverage provided by the hospital. 

9. Should the surgeon be liable for the negligence of the anesthesiologist and nurse anesthetist?


The trial court ruled that the surgeon was not liable for the negligence of his colleagues. This decision was based on consideration of whether the surgeon had or exercised the right to control the details of the work of the anesthesiologist and anesthetist. 
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Key Points

! 
Judgment NOV -


“NOV” means “notwithstanding the verdict.” Judge effectively “throws out” the verdict.

! 
Remittitur


A “remittitur” is a ruling by a judge lowering the amount of damages granted by a jury in 
a civil case.

! 
Prima facie case of medical malpractice:


(1)
establish applicable standard of care AND


(2)
standard of care violated AND


(3)
causal relationship btween violation and harm

! 
Burden on plaintiff – must prove all three aspects by a preponderance of the evidence.

! 
Expert witness frequently used to meet this burden.

! 
Vicarious liability – surgeon or hospital as “Captain of the Ship”.  Rejected in Maryland as strict liability.  Maryland rule is “borrowed servant rule” – did surgeon in fact have or exercise supervisory control over the details of another’s work?

Mole v. Jutton

1. Why did the patient (appellant) file a suit against Jutton et al?


The patient claimed that the surgeon exceeded the scope of the consent by cutting the milk ducts in his effort to remove the two breast cysts (pg 1). 

2. What was the basis of the patient’s claim of medical negligence?


A cause of action under the informed consent doctrine is properly cast as a tort action for negligence (pg 2). 

3. What was the basis of the patient’s claim of medical battery?


As indicated on pg 3, battery is the intentional touching of a person without that person’s consent. The touching must be harmful or offensive. A touching is harmful if it causes physical pain, injury, or illness. A touching is offensive if it offends the other person’s reasonable sense of personal dignity. The battery theory applies when a doctor performs an operation to which the patient has not consented or when the doctor performs a substantially different operation from that for which authorization was obtained. On pg 8, the text indicates that the appellant included a claim of battery by arguing that: “the pronouncement in Sard with respect to the informed consent doctrine, and the subsequent confirmations thereof, do not rise to the level of stare decisis.” Sard v Hardy was the first case which set precedent for pleading negligence rather than battery under the doctrine of informed consent. 

4. How was the Health Claims Arbitration Office involved in this case?


The appellant waived arbitration (pg 4).

5. What did the trial court (Circuit Court for Anne Arundel County) decide about the two counts of the suit?


The jury ruled in favor of the patient with respect to the negligence count (pg 1), and awarded her $22,500 in damages (pg 5). The trial court denied the appellant’s request to instruct the jury on the count of battery (pg 1). The court rejected the appellant’s argument that the Sard pronouncement did not rise to the level of stare decisis, although it acknowledged that no opinion of the Circuit Court or Court of Special Appeals had addressed the precise issue this case presented (pg 9).

6. Did the Court of Appeals uphold the trial court’s decision?


Yes. On pg 12, the Court of Appeals states that “the trial court properly denied the appellant’s request for a jury instruction on battery.” 

7. What is your assessment of the adequacy of the informed consent that Dr. Jutton obtained from the patient?


The wording of the consent is given on pg 4: “I have been advised that during the course of this admission, conditions unknown prior to the treatment may be revealed which necessitate or make advisable an extension of the original procedure…” The instruction to the jury about the consent is given on pg 5: “A physician has the duty to obtain the consent of a patient after disclosing … the nature of the condition to be treated, the nature of the treatment being proposed, the probability of success, the alternatives, and every material risk of negative consequences of the treatment proposed.” A physician is negligent if the physician fails to disclose to the patient all material information and risks. The plaintiff must prove that a reasonable person would not have consented if properly informed. As indicated on pg 12, the appellees argued that “appellant’s only complaint can be that Dr. Jutton inadequately disclosed the potential risks associated with the procedure: that an incision close to the nipple area may result in the cutting of milk ducts, which could release/correct appellant’s chronic nipple retraction.” 
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! 
An intentional tort requires a deliberate state of mind to inflict the harm caused.  Battery is an intentional tort.  Negligence is not an intentional tort.

! 
Battery is an intentional and unlawful touching which is harmful (p. 4).

! 
Battery applies when no consent at all is given or consent is given to one type of treatment and a substantially different one is performed.  If the doctor treats an undisclosed inherent complication with the procedure to which the patient consented (in effect, incidental), consent will be deemed to have been given and the issue will be was the consent informed.  The cause of action focused on the definition of “informed” is negligence (p. 11).

! 
In certain emergency situations, no consent is needed and a battery will not be deemed to have occurred (p. 10).

! 
Negligence is a cause of action based on a doctor’s breach of an established standard of care (see previous case of Franklin v. Gupta).  In determining the definition of informed, the analysis focuses on whether a reasonable doctor would have disclosed the possibility that the harmful treatment would occur.

! 
Battery is easier to prove than negligence and damages are usually higher given the intentional nature of the defendant’s actions.

Landon v. Zorn:

1. Why did the patient and his wife (appellants) file a suit against Zorn et al?


As indicated on pg 1 and pg 5, the couple claimed that the physician failed to diagnose the husband as suffering from necrotizing fasciitis. They argued that, as a result of the failure to diagnose the condition, the husband’s right leg was amputated at the hip. 

2. What was the main legal basis of the couple’s claim?


The couple filed a claim of medical negligence (pg 7). 

3. What voir dire question did the couple want to ask prospective jurors?


Voir dire refers to the process by which prospective jurors are questioned about their backgrounds and biases before being invited to serve on a jury. The couple wanted to ask the following question to expose potential jurors’ beliefs regarding tort reform (see pg 7): “Does any member of the jury panel have any preconceived opinion or bias or prejudice in favor of, or against plaintiffs in personal injury cases in general and medical malpractice cases in particular? If yes, please explain. Would this prevent you from fairly and impartially trying the facts and circumstances presented in this matter?”

4. What instructions did the couple ask the court to give to the jury?


The couple asked the court to give the jury instructions on the issues of contributory negligence and informed consent (pg 15). They argued that Mr. Landon’s refusal to submit to a CAT scan did not meet criteria for contributory negligence on the basis that “before the plaintiff can be guilty [of contributory negligence] he must be made aware by the physician of the consequences of his action” (pgs 16-17). They argued that Mr. Landon was never advised of any potential risks of his refusing the CAT scan (pgs 18-19). 

5. What did the trial court (Circuit Court for Worcester County) decide?

· The court refused to ask the voir dire question that was suggested by the couple (pg 1).

· The court refused to give the jury the instructions on contributory negligence and informed consent that were requested by the couple (pgs 1 and 15). To address the issue of contributory negligence, the court instructed the jury that: “the patient cannot recover if the patient’s negligence is a cause of the injury... Negligence is [not] doing something a patient using ordinary care would do…The defendant has the burden of proving by a preponderance of the evidence that a patient’s negligence was the cause of the patient’s injury.”(pgs 16-17) Negligence is defined as “doing something that a person using reasonable care would not do, or not doing something that a person using reasonable care would do.”(pg 17) A patient’s unreasonable delay in obtaining medical testing, examination, or treatment as directed by a treating physician is evidence of contributory negligence (pgs 3-4).

· The jury ruled that the doctor did not breach the standard of care in treating the husband (pg 1). 

6. Did the Court of Appeals uphold the trial court’s decisions?

· The Court of Appeals upheld the trial court’s refusal to use the voir dire question that was suggested by the couple. The Court of Appeals emphasized that the scope of voir dire is limited in Maryland: “The purpose of voir dire is to expose the existence of cause for disqualification… it does not encompass asking questions designed to elicit information in aid of deciding on peremptory challenges.”(pg 9) Peremptory challenges refer to the right for the defense and prosecution to reject a certain number of potential jurors who appear to have an unfavorable bias without having to give any reason. 

· The Court of Appeals upheld the trial court’s refusal to give the jury the instruction on contributory negligence, and gave the following explanation:  Because the jury answered “no” regarding the question of whether Dr. Zorn breached the standard of care of a reasonably competent emergency medicine physician, the jury did not reach any of the remaining questions, including the one regarding contributory negligence (pgs 17-18). 

· The Court of Appeals upheld the trial court’s refusal to give the jury the instruction on informed consent. In Maryland, a cause of action for lack of informed consent must be based on a failure of physician in a non-emergency situation to get consent from a patient prior to performing an affirmative act on the patient (pg 4). The Court of  Appeals gave the following explanation (see pgs 1 and 19): The Landons failed to present any evidence to support the conclusion that the doctor committed any affirmative action in violation of the husband’s physical integrity. The Landons failed to present any expert opinion testimony to establish that the professional standard of care required that Dr. Zorn inform Mr. Landon of the risks associated with not submitting to a CAT scan. Moreover, the Landons have not directed this court to any case holding that it is a breach of the standard of care for a doctor to fail to disclose those risks.      

7. What is your assessment of the adequacy of the information that Dr. Zorn gave to Mr. Landon about the need for the CAT scan?


As indicated on pgs 6-7, the records reflected that Dr. Zorn “tried at length to talk Mr. Landon into undergoing the CAT scan because she believed it would yield more information about his condition... she told Mr. Landon that the CAT scan would provide more diagnostic information and that, without the CAT scan, she might not be able to diagnose his condition. [she] offered to let Mr. Landon stay for further observation… Mr. Landon declined to stay and was discharged with a prescription for a muscle relaxant, and with instructions to get rest and drink fluids, and to return if he had any other problems or if his condition got worse… Dr. Zorn acknowledged that AGH had a ‘standard of practice’ titled ‘Request for Leaving Against Medical Advice or Refusal of Treatment”…she elected not to use the release form because she wanted to keep the lines of communication open… and did not want to create an adversarial relationship.” It appears that Dr. Zorn did not inform Mr. Landon of specific problems that were in the differential diagnosis, and did not specifically mention the possibility of necrotizing fasciitis. 

8. What did Dr. Zorn do that helped protect her from the claim of negligence?


She documented that she tried to talk Mr. Landon into undergoing the CAT scan. She advised Mr. Landon to return if his condition got worse. She reiterated her concern when Mrs. Landon called back with a medication question, thereby trying to enlist Mrs. Landon’s assistance. She called the patient’s home when she learned that he did not return to the hospital (pg 6).  

9. What else could Dr. Zorn have done that would have decreased the risk of being sued for negligence?


She could have asked the patient to sign a form documenting that he was leaving against medical advice. She could have been more specific about the risks of not having the CAT scan.

Landon V  Zorn – Key Points

· In most states, a juror can be disqualified for cause.  Each party also gets a certain number of peremptory disqualifications – no reason need be given.

· The purpose of voir dire is to expose reasons for disqualification for cause, not help in deciding when to use peremptory challenges.

· A juror’s opinion on one side of a debatable public policy does not mean the juror is incapable of rendering a fair judgment.  Such an opinion is not a basis for disqualification for cause (like racial or religious bias, see p. 10).

· General questions are not favored at voir dire.

· Rules for jury instructions: 1) was the requested instruction correct as a matter of law?   2) was the law applicable to the case? and 3) was the substance of the request covered by the other instructions?  For a rejected instruction to be reversed on appeal the answer to questions 1 and 2 must be yes; the answer to question 3 must be no (p. 16).

· Informed consent imposes on a doctor the duty to explain the procedure to the patient and warn him of any risks or dangers inherent or collateral to the procedure.(20).

